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MEAGHERCOUNTY
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RK OF DISTRIGTGOURT

g4,. rfuru*,,

CHARLES B. LUCAS; LUCAS RA\ICH,
INC.; MONTANA FARM BUREAU
FEDERATION; and THE MONTANIA
TAXPAYERS' AS SO CT.ATION,

Petitioners,

-VS-

MONTANA DEPARTMENT OF REVENUE,

)
)
)
)
)
)
)
)
)
)
)
)

Cause No. DV-10-02

ORDER DENYING PETITIONER'S
MOTION FOR CLASS CERTIT'TCATIbN

Respondent.

This matter came before the Court for oral argument on December T,21l1,pg*uant to the

Court's Order Setting Hearing on Petitioners' Motion for Class Certification filed April g,21l0.

Petitioner' counsel, Michael Green" appeared in person, as did Respondent's counsel, Michael

McMalpn and C. A. Daw.

Prior to oral argument, Petitioners and Reqpondent (hercinafter referred to as ..DOR 
) sr'pported

their positions with legal briefs and other supporting documentation. Respondent also submitted the

affdavit ofDallas Reese that included various supporting documents. In addition to tlre foregoing, and

prior to oral argumen! the Court reviewed the Court file.

During oral argumenl Petitioners called Charles Lucas and Nancy Higginsschlepp to testifi.

Mr. Lucas and Ms. Schlepp were examined and cross-examined. Petitioners' exhibits Lucas I through

l0 were admitted as well during the heming. Respondent called Dallas Reese to testify. He was
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examinedandcrossexamined. Respondent'sExhibitsAthroughMwereadmitteddnringthehearing.!

The Coul, having reviewed the submittcd documents, the cited oases and statutes, the Court

Iile, including the motion, the parties' respective briefs, Mr. Reese's afrdavit, Respondent's discovery

r€sponses filed by Petitioner, as well as considered Mr. Lucas, Ms. Schlepp and Mr. Reese,s heming

testirnonn as well as the parties' respective hearing exhibits, and for good cause appearing hereby

enters its Order Denyng Petitioners' Motion for Class Crrtification.

DISCUSSION

A. Smxolnn oFREvIEw

Montana disfiict courts have the broadest discretion when deciding whettrer to certiS a

class. McDonaldv. Washington,26l Mont. 392,399,862P.2Ae 1150, ll54(1993). Inthisregard,

a nial court's decision relative to a olass certification request is accorded the greatest respect

because it is in the best position to consider the most fair and efficient procedure for conducting any

given litigation. McDonald, 26 l Mont. at 399 400, 862 P.2d at l l 54.

B. Blcrcnourp

For the most recent Montana Class 3 property cyclical reappmisal, approximately 280,000

agdcultural parcels were evaluafed. (Reese Affidavit, t[ 7.) This reappraisal process for agricultural

property was the most comprehensive and detailed in almost 45 years. Id. Inone manner or

another, each parcel was analyzed. This would have included either or a combination of a: field

review, desktop review by appraisers, aerial photograph parcel review, and soil survey reviews of

the parcels. Id. Inaddition, DOR considered any and all owner supplied information. Id, For

example, fiom December 10, 2008 through March 1,2009,DOR conduoted a'lmap" mailing to

properfy owners. /d. This process consisted of mailing aerial photographs thar depicted DOR's

most recent information of the respective parcels' classification and productivity as known by

DOR. .Id. Owners were requested to correct any errant classification and/orproductivity

information relative to the parcel's classification and production and retum the maps to DOR. /d.

If the maps were not retumed, DOR presumed the information was accurate. DOR accepted owner

resporurs to the map mailing into November 2009. Approximately ten(lP/o)percent of the owners
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returned the maps with oonected information.

In determining the 2009 class 3 property values multiple steps were undertaken pursuant to
the valuation formula and processes set out in Title 15, chapter 7,pafi2. Id. at

!f 8. The process is one of detennining an income for the land that is derived from agricultural
productivity and then nanslaring that income to a property value tbrough the use of a rate divisor.

-Id. For agricultural land, the initial administrative steps were to identifu the land use or

"classification".

Classification is based on the land's actual use and how that use fits into one of five

classification categories used by DoR Id. aq9. The five classifications are: (a) grazing land; (b)

non-irrigated sunrmer fallow fann land; (c) inigated land; (d) non-inigated continuously cropped

hay land; and (e) non-irrigated continuously cropped farnrland. /d.

After detemrining the classificarioq productivity (yield) for each of the classifications is

ascertained. Id. at{ 10. For the 2009 valuation" the United Starcs Departnent of Agriculture

Natural Resource Conservation Service (USDA NRCS) soil survey was used as an objective,

scientific and statewide source of data. Id. TheGovetrnor's Agricultural Land Advisory Committee

("GALAC') rpqornmended that DOR use the NRCS soil survey. /d. krforrration pertaining to the

Committee's recommendation for the use of the NRCS soil suwey for agricultural land productivity

was presented to various Revenue and Transportation Interim Committees beginning .^2007 and to

the Select Committee on Reappraisal during the 2009 kgislative Session. /d.

For each of the five land classificatio& production information specific to each land

classification is captured from the NRCS soil survey and is assigned to each acre of land . Id. atl
I l. Since Montana conducts its property tatr appraisals on a statewide basis (as opposed to county

by couttty as is done in most other states) a crop or carrying capaclty must be applicable to all

landowners across the state. Id. As a result, GALAC has recommended the use of the following

crops for determination of crop production or grazing land carrying capacities.

a- For non-irrigaled $mlmer fallow farm land and non-irrigated continuouslv
froPp$ {nn pna qre crlp used to determine productivity is tnJnumUil6f
ousne$ ot spnng wheat that an acre of land can produce. Spring wheat can
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b.

be goum in all locations of Montana. It may not be grown as a matter of
individual economic decisions but it is the oily srnallgrain crop that can be
groum acnoss the state.

For irrigated land and non-irrigated continuously cropped hay land the base
c.1o^n is $e np4ber of-tons of alfalfa hay that ca; be froAuceA per aqe.
Alfalfa h*v it 4r pn-rdo*tnant crop griwn on inigated land in the state and
ls genefally rncluded as either the predominant cnop or as a part of the hav
p-roduction associated with non-inigated hay prodriction. For inigated khd
the base ctop is the_ tqns o{alfalfa hay that may be grown under iftgation
practices. Iol qgqlrygated hay lqnd the base crop is the number of-tons of
non-lmgated ailaua hay that can be golvn per acr€.

For grazi4g land the carrying capacity is expressed as the number of animal
unit months peracre.(AlJlWac) thatthe land can support. .carrying capacity
should reflect the ability of the-land to support grazi'rig activity witnout
u{urious effect to the vegetation.

c.

Id. Following tlre determination ofproductivity from the NRCS soil survey, adjustnnents are made

to reflect "average management'' per l5-7-201(7)(e), MCA. Id. For summer fallow fann land and

continuously cropped farm land, the soil survey spnng wheatproductivity is adjusted by a12year

countyn'ide averglge production for qpring wheat obtained fiom Montana Agricultural Satistical

Services. /d. This adjusfinentwas arecommendationby GALAC. Id. Fot irrigated land an

adjushent factor is applied to the soil survey estimate of the tons of irrigated alfalfa production per

acre. Id The inigated adjustrnent factor is determined through information provided byproducers

in each county. /d. While the irrigated adjusfinent factor is generally a countywide adjusfinen(

thene are circumstances where DOR discovered infonnation provided in the landowner rcqponses

ttrat indicated the inigated adjustrrents should be more localiz,ed. Id. lnthose counties multiple

adjustnent factors were determined and were applied to the appropriate areas within the county. 
^Id.

Fornon-irrigated hay land DOR used a *step through" approach as recommended by

GALAC. Id. This approach works as follows: the base crop used for productivity on

non-irrigated hay land is "alfalfa hay." .Id. When alfalfa hay information wasn't available in the

soil survey, DOR used "grass hay''production information from the soil survey. .Id. If neittrer

alfalfa hay nor grass hay were available, DOR usod "grass legume" hay production infonnation

from the soil survey. Id. Whennone ofthose three were available, DOR used the pounds of air-dry

herbage from the soil survey and divided by 2,000 pounds to convert that figrre to tonVacrp , Id. If

Page 4 of 23
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none of those were available, DOR defaulted to a state-wide minimum production figr'e of .07

tondacre for non-irrigated hary. Id.

The most recent GALAC undertook a study of grazing land carrying capacity in the state

and' based on the results ofthe sdy, suggested an approach to determining the carrying capacity of
gnangland' Id. The Committee felt that the carrying c,arycity of grazing land would not cbange

significantly over time and their recommended apprroach was an attempt to enslre that significont
changes did not oognr. Id.

Section I5'7-201(3),MCA, requires that the value of agricultural land be based on its
'lroductive capacity" as opposed to actual productivity. section 5-7-201(4),Mc.\ identifies the

valuation formula that is to be used in the determination of agricultural land values. In this regard,

DOR is required to determine the value on a per-acre basis. Mont. Code Ann. S ls-7-z0t(4)(e) and

4(b)' Section l5-7'201(5Xa) states that *[NJet income must be determined separately in each land

use based on production categories.,'

After determining the classification and productivity, the productivity uas multiplied times
a seven year olympic aver4ge (2001-07) commodity price determined by Montana agricultural

statistical data from sourses set out in section 15-7-201(5), MCA. Id. atl 15. This produces a

"gross income" per aue. Id. The data source forall commodityprice information is theMontana

Agricultural Statistical Senrice, an olfice of the USDANational Agricultural Statistical Service. /d.
commodity price information for the 2009 appraisal cycle are the seven (z) year olynpic average

(l 5-7-201 -(5)(d) prices for:u 
ilHr,^Tffil*'#flffi%ffi&i:,ffi,:iffh,H:fttrtr:Hfii"
of 1996 (1916 Famr. Pill) and rarm-sCurity *i-nuor i"Lrr"diii.t or2002Q002FarmBilD

b. Price per ton of alfalfa hav: $63.04 per ton. Per l!-7-201(5[c) the price perton ofalfalfa hay has beei riiucea 6-sit;"i4" average pnce.

c. l_ti:gp_ut animal unit month of grazing: $rs.T2per animal unit month(,AUM').

By multiplying the productiviU by the commodity price, the result is a "gross income,, per acre. Id.

27

Page 5 of 23
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After determining gross income per acne, different approaches are used to arrive at *net

income" per acre. Id. atn 16. The approaches DOR uses to determine net income have been

recommended to DOR by GALAC and have been in place since 1993. Id.

For grazing land, a 25%rdttctionto the gross income is allowed to reflect landowner costs

for maintenance. Id. AftEr the 25Yo reduction, the remaining income is considered the net income.

Id. Once net income is determined, DOR calculates the net income per acre by multiplying the

productivity from the NRCS soil survey (expressed on a per-acre basis) times the net income. .Id.

This calculation yields the net income per acre for grazing land.

For all other classifications, a "crop share approaph" is used to determine net

income. Id.atfll7.

For non-irrigated summer fallow famr land the tpical crop share of 25o/o of gross income

received by the landowner is considered the net income. Id. theremaining 75o/o isthe tenants'

share of income and includes all famring experurs. .ld. Fornon-inigated swnmer fallowfarm land

as defined by DOR and per the recommendation of GALAC, the crop share used in the

determination ofper-acre net income is 12.5%. /d. This crop share recognizes that income from

non-irrigated surnmer fallow famr land, as defined by DO& is being received every other year. .Id.

For inigated land, the crop slrare usd by DOR is 25% of the income to the landowner and

7lo/oto the tenant. Id. The tryical crop share arrangement for inigated land is 33yots tfu

landowner and67%o to the tenant. However, the various Agricultural land Advisory Committees

reduced the tpical cnop share by an additional2i%o,yelding a2lYocrop share for inigated land.

Id. T\e25Vo crop strare is atypical for inigated lands but is an attempt by GALAC to recognize

unexplained but acknowledged "other expenses" associated wittr inigated land production. /d.

From the landovmers 25Yo crop share an additional expense allowance for the application of water

to the irrigated land is also allowed. Id. The additional water expense includes sections lS-7-2Ot-

s0xiii) and s(b)(A), MCA defined base costs and labor costs. .ld. In addition" an expense

allowance is granted for the landowner specific per-acre enersf costs needed to apply the water to

the lands. Id. Afrer deduoting the allowable water costs, the resulting income is considered the net

Page 6 of 23
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incorne pet awe. Id.

For non-irrigated continuously cropped hay land, the recommended crcp slrare is 25%, with

the remaining 75% considered to bp the tenants' share whioh includes the production expenses. .Id.

Tlp2So/o crop slrare is the net income per acrc. Id.

For non-inigated continuously cropped farm land the recommended crop share is21%.

DOR's definition of non-irrigated continuously cropped farm land reoognizes that income from this

farm land is received evety year so no further adjusfinent is included. Id, The2SYo qopshare is

considered the net income per acte.Id.

Once the determination of net income per acre has been det€rmined for each particular

classification, the net income per acre is divided by the section l5-7-2ll(4)(c), MCA, capitalization

r3te of 6.40/o to determine the per acre value or "assessed value per acre". Id. Ttengmber of acres

of a particular production category are multiplied by the per acre value to determine the value for

the acres in that particular production category. Id. Nlvalues from all production categories are

added togetlrer to get the total value for that particular land classificatio& i.e. the assessed value for

that particular land classification. .Id.

After determining the total assessed value for any particular land classification, and totaliag

the assessed values of all land classifications for the parcel, the total assessed value is multiplied by

the current taxable percentage to yield the tanable value for the parcel. Id. at\ 18. Under sections

15-6-133 and 134, MCA, Class 3 propertytaxable percentage is the same as the Class 4 rate.

Once the cunent appraisal cycle assessed value is detemined forthe affested classes of
property, a phase in process is mandated by section l5-7-lll,MCA, to mitigate the impact of
changes in assessed value that have occuned over the six year assessment cycle. Id. atX 19. DOR

has ntles with respect to how this determination of the phase in value is accomplished . Id. T]11e

determination ofthe phase in value requires judicious applioation because many valuation changes

result from processes other than the simple accretion ofprice over time. Id. For example, a farmer

may apply irrigntion to a formerly dry parcel. /d. Such a tangible change and its attendant change

in value are not the result of periodic reappraisal but occur by action of the own€r changing the

Page 7 of 23
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productive use of the property and should no! in fairness, be subject to the phase n Id. Changes

in dollar values - such as the market value of a house (separate from physical changes) or of the

value of agricultural commodities have been phased-in over the length of reappraisal cycles. /d.

Both statute and administrative rules acknowledge this procedure and provide a ptocess for this

calculation.ld.

In contrast physical changes are not phased-in pursuant to stahrte and adminisfrative rule.

Id. \ilhen DOR discovers a change to the physical characteristics of any properfy ttrat result in a

classification change, that change in classification is implemented immediately in the year

following discovery. ^Id. Petitioners contend any increases in value, including increased ralues

based on any physical change, must be phased in over the appraisal cycle at the rate of 16.660/opet

year rmder section l5-7-ll I, MCA. DOR disagrees.

DOR contends that the property is classified as it existed at the time of discovery. Id. A

professional appraiser can only value what is actualln physically present in total at the time of
discovery. Id. T\e physical characteristics of the property are either ga?Wland or inigated fann

land, either a two-bedroom home or a forn-bedroom home; the appraiser cannot pretend that the

properly is some mixture or combination. Id. A reclassification is not zubject to phase-in

provisions, neither by statute nor by administrative rale. Id. This is how DOR has consistently and

historically administered these issues. Id. Tllre manner of this adminisftation and its interpretation

affects how the base value is detennined for the phase in process. Regardless of the means to its

determination, this base value is called a value before reappraisal ("VBR'). /d.

Another exanrple DOR believes is germane to this case is as follows: two fanners with

neighboring parcels as noted in DOR's files based upon 1967 data. Id. Same size and soils. ^Id.

One is gowing 100 acres of sugar beets and one uses his 100 acres for grazing. Id. Snce 1967,

Farmer One is ta:(ed on sugar beets (classified as inigated land by DOR); Farmer Two is taxed on

gmzng(substantially lower per acre value). Id. ln 1969, howerrer, Fanner Two decidd to plant

sugar boets instead of using his land for grazing. .ld. Because no comprehensive agriclltural

rcappraisal was done over the ensuing years, Famrer Two continued to be talrcd on grazing land

Page 8 of 23
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2

3

instead of sugar b€€ts. /d.

Itr 2009' based upon the oomprehensive agricultural reappraisal described earlier, DOR

determines that Famrer Two is taising sugar beets. {. Bottr Farmer One and Farmer Two,s

property are now taxed as sugar beets. Id. In2008 zugar beets were tared at a pnrductive value of
$100 per acrc. Id. Grazing land was taxed at a value of $10 per acre. Id. In2009 sugar boets ane

ta(ed at $110 peracre. Id. &azjlr€land is ta:red at $20 per ase. Id.

DOR phases in the change in value of Fanner One's land using the 2008 value as the

sarting point. Id. T?rre amount phased-in is the differcnce in the value of 100 acres of sugar beets

in2009and l00acresofsugarbeetsin2003 ($ll0x l00ac= 11,000)-($100x 100:$10000)
: $1,000 x ,1666 = $167 each year over the six year cycle). Id.

Petitioners would have DOR phase in the difference in the value of Farmer Two's gnzing

land as of 2008 ($10 x 100 ac = $1,000) and his land at the value of zugar beets in 2009 ($ll0 x
100 : $11,000). /d. This means DOR would phase in the change in value of $10,000 over the

cycle at $1,667 per year ($10,000 x .1666). .Id. This has the effect of 'cfrallsitioning,, Faflner Two,s

fiom grazing to sugar beets over the length ofthe cycle even though it has been sugar beets for
years. .Id. Under this scenario, Farmer Two benefits fiom being under assessed from 1969 to21l4,
when the change is fully phased-in. /d. During this same 45 years, Farmer One and all other tax

payers whose properties have been poperly valued and assessed bear the burden of Farmer Two's

under assessment. .Id.

DOR normal process would be to calculate a 2008 value to use as the starting point for
phase-in. Id. The calculated value would be the value of sugar beets in 2008 multiplied by the

number of acres ($100 x 100 ac = $10,000r. Id. The amount to be phased in would be

$1,000 - the difference between the value of l@ acres of sugar beets in 2009 mdin 200g - ttre

same as Farmer One. Id. Under this scenario then: in 2008 Fanner One would be to(ed on a value

of $10,000. ln2009he will be ta:(d on a value of $10167. Id. FarmerOne would see a minimal

increase in ta:<es in2009. Id. ln2fi)8 Farmer Two would be taxed on a value of $1,000. Id. In
2009 he will be taxed on a value of $10,15?. Id. Farmer Two would see a substantial increase in

Page 9 of 23
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taxes in 20fJl9, but would be put on equal footing with Farmer One for the remainder ofthe cycle.

Id.

If a property is in the same class and subclass of property and no material changes occur to

the property that are reflected in the current yem taxable value but not in the prior year's taxable

value as reflected in the assessment, the prior year's talrable value (which is the fully phased-in

value from the prior six year assessment cycle) is the VBR . Id. attf 20. When changes occur that

are reflectd in the cunent yem taxable value that are not in the prior year's taxable value the VBR

is a calculated tanable value determined on tlp basis DOR ascertains best isolates the naturally

occuning value changes (which should be zubject to the phase-in) from the value changes occuning

by aotions other than natural price changes. 
^Id.

For the 2009 reappraisal, DOR caloulated VBR rather than the 2008 full reappraisal;

however, since ARM 42.20.502Q) was not adminisfiatively amended as done in previous

reappraisal cycles (1997 and 2002), DO& by its own rule, was required to use the pnor year VBR

forthe current year VBR during 2002 or subsequent tax years for Class 3 propery that contains a

productivity only or grade change. Id. fr21. Theproposed actions were needed to address three

questions associated with the 2009 agricultural land appraisal (a) the rule change would impact the

versions of adminisnative rules in effect at the time, and needing update for the 2009 appraisal

cycle, due to an appearance of conflict between ARMs 42.20.501Q5) and A.20.502Q) stating

different approaohes to the determination of the VBR for properties with a productivity only

change; (b) they would resolve the question of whether DOR should consider productivity as a

material, physical change to the property characteristics; and (c) it would make tlre Rules consistent

wittr DOR's understanding of the intent of section ls-7-lll-Q) MCA. /d. DORupdated its

agicultural manual for the 2009 reappraisal cycle based upon the anticipated administative rule

amendment. Id. DOR did not, however, timely update ARM 42.20502Q). Id. \\erefore, ttre

calculated VBR resulted in an incorrect application of phase-in for properties with productivity only

changes. Id. Byadopting the new rule, DOR conected the phase-in for these properties to comport

!o the requirements ofARM A.20.502Q), as amendedmz0Oz.

Page l0 of 23
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Underthe amended Rule, DOR will adjust the VBR productivity error as follows:

If the taxpayer timely filed an AB-26,county Tax Appeal Board ("CTAB,) appeal,

State Tax Apped Board ("STAB') appeal, or Disnid Court action relating to the 2009 assessment

DORwill:

(l) replace the caloulated vBR with the prior year vBR of the prior grade;

(2) issue a revised assessment notice for 2009 showing the correct VB& and

(3) prorride..S" **ty the infonnation neoessary to allow the county to issue
anewto( bill.

Ifthe taxpayer did not timely file an AB-26, crAB appeal, srAB appeal, or Distict

Court action relating to the 2009 assessment DOR will conect the VBR calculation beginning in tax

year2010.

c. DOR will conect the VBR and adjust the ta,rable values each year for the subsequent

five years of this reappraisal cycle by one-fifth of the difference in ta,xable value.

(l) The diffelence in taxable value is the amount that DoR either under or
over assessed in 2009; and

g}#:H,HHil3t;!:: value will be used by the counties to apply mill

Id.at22.

There are rougbly 90,000 parcels that have "productivity only''changes in the 2009

reappraisal cycle. Id. at23. Each parcel property own€r is assigned an assesso$ code associated

with the property in the identified taning jurisdiction. Id. Anassessot$ code is used to consolidate

and combine the owner's parcels within that taring jurisdiction into one assessment notice. Id. The

assessoni codes help local govemment disfiibute property ta,r dollam to the appropriate taning

jtuisdiction. Id. Therefore, an owner with multiple parcels in multiple taxing jurisdictions can

and/or will have multiple differcnt assesso$ codes assigned tohimlherlit Id.

To date, DOR has identified 2,085 unique assessors codes as being affected by technical

adminishative calculation error'lroductivity only''cbanges in 2009. Id. at24. These were the

assesson code where the Orion system had a code for a timely AB26ICTAB in 2009. Id. The

b.
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2,085 figurc includes 445 assessors oodes with an estimated +/- $5.00 tax impact. Id. lJndet the

proposed Rule, these 2,085 assessors codes would receive revised 2009 assessment notices

indioating a new 2009 phase in value based on the use of the actual 2008 value as the VBR /d.

However, those tax paye$ with a revised assessment resulting in a +/-$5.00 impact, no tax would

be owed under section I5-I6-102(7),MCA. Id.

There are an additional 47,291assessors codes that would be affected in 2Ol0 rmder the

proposed Rule. /d. at25. These assessors codes did not have an indication in the Orion system that

a timely AB26|CTAB or other action had been filed. Id. This figrue includes l41Agwith a +/-

$5.00 estimated taximpaa. Id.

At the time of the hearing, DOR believed there ar€ 34AZl assessors codes that will be

adjusted under the proposed Rule and section l5-16-rc2fl, MCA. Id. at26. This is not to say

there are 34AZl atrected tarc payers. Id. lnthis regard, DOR believes there are approximately 500-

600 taxpayers, who have timely protested, including Mr. Lucas, deceased, and Lucas Ranch, Inc.,

whose assesments have been, or will be, adjusted under the proposed Rule to correct the technical

adminisftative rule calculation error relative to the productivity-only

phase-in. Id- \\se is an estimated 10,000 torpayers whose assessrnents will be adjusted under the

poposed Rule for the 2010 ta:r year throughout the remainder ofthe oycle. Id.

The respective county teasuren are the only sources of infonnation regarding the amount of
protested tax dollars (paid underprotest, rcleased for some reason or still in tlre protest ftnd). /d. at

27, Inthis regard, some individuals would have paid their taxes under potest but did not zubmit

any other documentation or appeal on file and then the protested amount would have been released

to the county after the 904ay statutory time period. /d.

C. DTN PTTTTTONERS F'AIL TO CODTMSNCN TtrIS MATTER AS A CL$S ACTTON?

Petitioners indicate in their Motion that they elected to proceed under the Montana Rules of

Civil Procedue for bringlng a class action in this matter. DOR disagrees. It contends petitioners

failed to ptoperly bring this action as a class action. Specifically, DOR argues that instead,

Petitioners' Petition specifically incorporates the declaratory relief procedures for the named Lucas
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Petitioners as well as "similarly situated tanlmyers" as outlined and specifically provided for in

section 15'l'406?), MCA. @etition, p.7,n33). DOR further contends, and the Court agrees, that

the Petition failed to assert or seek class relief as contemplated under the Montana Rules of Civil

Procednre or section t5-1407,MCA. Petitioners admit in their Motion that their petition was fited

pursuant to section 15-l-406, MCA. (Motion, p. 3.)

A class action is a representative suit. kr order for a Montana distict court to even consider

whether a class action should even be maintained, the action must have been brought..as a class

action." Mont. R. Civ. P. 23(cXl). The Court agr€es with DOR that Petitioners did not bring this

matter as a class action As DOR points out, none of the required Rule 23(a) or O) elements were

pled by Petitioners in their Petition in order for it to be even considered to be maintained as a class

action. 
^See 

Mont. R. Civ. P. 23(b). Even their prayer for relief is silent relative to class

certification.

However, as indicated by DOR duing oral arguments, Montana is a notice pleading state.

See Kunst v. Pass,1998 MT 71,1135,288 Mont. 2&,957 P.2d l. Petitioners could have, but

elected not to, pursued their section l5-l-406p), MCA, claim, provided notice as allowed under

15-1407(3), MCA. Ittstead, they sought class certification under Rule 23, Mont. R. Civ. p., with

section | 5-l 407 (3) notice.

ArguablS this is a close question. The Cout finds, that in the interests ofjudicial @onomy,

Petitioners did not fail to oommence this matter as a class action. Petitioners sought relief on behalf

of "all similarly situated agricultural landowners in Montana" As such, DOR had sufficient notice

under the law ofthe relief sought by Petitioners despite the specific lack of artfrrl pleading by

Petitioners for purposes of Rule 23 class certification purposes. In this rcgard, the Court ftrther

finds that Petitionere have elected theirremedy to pursue reliefurder Rule 23, Mont. R. Civ. p.,

class certification as provided under section l5-l4l7,MCA, and have waived their right to proceed

under section l5-1406Q), MCA. See Massett v. Anacondo Copper Co.,193 Mont. l3l,1316,63i0

P.2d736,739 (1981). Here, Petitioners, by requesting this Court to certifi a class under Rule 23,

have pursued that remedy to its final conclusion and are precluded fiom seeking relief under section
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l5-l-406p), MCA. State ex. rel Crowleyv. Dlstrict Court,108 Mont 89,96, 88 P.2d 23,26

(1939);Glacier Campgroutdv. Wild Rivers, Inc.,l82 Mont. 389,401, 597 P.2d689, 695 (1978).

I). Dn Pnrmomgnst X'ru, ro Slrrsry Tnsrn Rur,r 23 Bunopn?

l. Rule 23's Controlling Authorif and Application.

Disposition of Petitioners' class certification motion requires analysis pursuant to Rule 23,

Mont R. Ciu P. Prior to considering the specific criteria articulated in Rule 23(a),however, a

decision maker must first make a deternrination as to whether the class is precisely defined. polich

v. Burlington Northern, Inc.,ll6 F.R.D. 258,261@. Mont 1987).

If, and only if, a class is precisely defined may a court analyze the forn premequisites

identified in Rule 23(a): (l) numeroslt$ (2) commonality; (3) t5picality; and (4) adequacy of

reprcsentation Sieglockv. Burlington N. Santa Fe RRCo.,2003 MT 355, lll 10-12,319 Mont. 8,

8l P.3d 495. Here, the heaqy burden of showing that each of the elements has been met falls on the

Petitioners. Alexander v. JBC Legal Group, P.C. 237 F.R.D. 628,630 (D. Mont. 2006).

To determine whether the prerequisites of Rule 23(a) are satisfie{ a court must eng4ge in a

rigorous analysis. General Teleplnne Company of the Southwest v. Falcon,4s7 U.S. 147,161,

(1982). Although an extensive evidentiary showing is not required, a court must have strfficient

infomration "to forrr a reasonable judgment on each requirement. Blackie v. Burack, S24F.2d

891, 901 (9s Cir. 1975). Moreover, acourt may consider evidence relatingto the underlying merits

ofthe case if they go to the merits of the Rule 23 analysis. Eisen v. Carlisle & Jacquelln,4lT U.S.

156,177-78 (1974). Hele, the nature of the identified Lucas Petitioners claims are dinecly Flevant

to a determination of whether the matters in contoversy are primarily individual in character or ar€

susceptible to proof in a class action. In addition, the Montana Supreme Cout has held that a

district court must go beyond the'fleadings to make whatever factual and legal inquiries are

necessary in determining whether the proposed class and class rcpresentatives meet the

requirements for certification under Rule 23." Matteson v. Mont. Power Co.,2009 MT 286 tl 68,

352 Mont. 212, 215 P.3d 67 5.

If the Petitioners fail to establish any one of the prerequisites, a request for class certification
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must be denied. Murer v. Mont. State Comp. Mut. Ins. Fund,257 Mont.434,84g p.2d 1036

(1993); Rutledge v. Elec. Hose & Rubber Co' 5ll F .2d 668, 673 (9m Cir. lnr. For the reasons set

forth beloq the Court agrees with DOR that Petitionersn motion for class certification should be

denied because they failed to establish all of the following required Rule 23(a) elements:

One or more members of a class may sue or be sued as representative parties on
behalf of all members only if: (l) tHe class is so numeroGthatioindeiofAt 

--

members is impracticable; (2) there are qtrestions of law or fact-common to me
c!as- s; (3) the_claims or defeiries of the representative parties are trmical of tfre
claims or defenses g,f $e clasg; alq (4)-ttre representaiive parties ivU AiUy anA
adequafely protect tlre interests ofthb blass. 

-

Mont. Rule Civ. P.23(a) (emphasis added). A court must find that all forn Rule z3(a)elements

apply in order to proceed to the Rule 23(b) analysis. Seiglockv. Btrlington N. Santa Fe Ry. Co.,

2003 MT 355,11 10,319 Mont. 8, 13,81 P.3d495,498; see also Amchem Products, Inc. v. Illindsor,

521 U.S. 59r,(1997).

Rule 23(b) provides as follows:

An action may be maintained as a class action if the prerequisites of subdivision
(a) are satistied, and in addition: ftl tttJptorecution-oirJimati;rfi;il;
against individual members of the ciass would create a risli of:

(A) inconsistent or varying adjudications with respect to individual
members of the class which would establish inconipatible shndards of
conduct for the party opposing the class, or

(B) adjudications with respect to individual members of the class which
would as a practical matterbe dispositive of the interests of the other
mem\g.1to1 parties lg.tttg adjudications or substantially impair or impede
their ability to protect their initerests; or

(Z) .$e.gar^ty o.pposing $e class has acted or refusod to act on grounds generally
applicable-to the class, thereby making appropriate final iqiunctive relielf or
corresponding declaratory relief with iespectio the class as a whole; or

(1) the corrttrnds that the questions of law or fact common to the members of the
class predominate over any questions affecting only individual members, and that a
class action is zuperior to other available metFods ior the fair and efficieirt
adjudication 9f the gontro:/e.rsy.. The matters-pertinent to the findings include: (A)
the interest of members of the class in individually controlling the piosecution or
defense. of separale aqtions; (B) the exteirt and nai,re of any titigati,on concerning
the controvelsy already commenced by or against members of the class; (C) the
desirability or-undesiraUility of concerinati-nEttt; ftfisfi;;ftlt;-c6ffii il'tti;
Paqticular forum; (D) the difficulties likely to be encountered in the managerrent of
a class action.
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Mont. R Civ. P. Rule 23O) (emphasis added). For certification under Rule 23(b)(3), common

questions mustpredominate overindividual interests. Amchem,52l U.S. at623. The

predominance requirements af,e more demanding than the commonality requirement of Rule z11(a).

Id *lmplicit in the satisfaction of the predominance test is the notion that the adjudication of
common issues will help achieve judicial economy." Zinser v. Accuf* Research Iwtitute lrc.,

253 F.3d I I 80, 1 I 89 (9il' Cir. 2001) (quoting Valentino v. Carter-Wallace, Inc., 9'l F.3d 1227, 1234

(96 Cir. 1996).

2. The putative class hcks sufficient delinition.

The Court agrces with DOR that Petitioners have failed to sufficiently define the olass. In

their Motion, Petitioners seek certification "for all agricultural landowners affected bythe DOR's

technical e,lror in calculating correct phase-in amounts for agricultural properties." (Motion" pp. 3-

4). Nexf they state that "members of the class will be all agricultural landowners for whom DOR

erred in calculation of the correct phase-in amounts for the current reappraisal cycle and who have

timely paid any portion of their first or second loilf 2009 property tar< paynents under prote st,, Id.

atp.4.

Without properly identifying the nature of the assessment, classificatiorl change in

classification" change in productivity, a combination change in classification and productivity, and

whether the tar<payers' properly protested the assessment, ihe Court is unable to ascertain the class

by reference to objective criteria. Foster v. Ctty of OaHand,2}}g LEXIS l9Z0 (citing

DeBremaecleer v. Short,433 F.2d733,734 (5t Cir. lnq). Moreover, Petitioners' proposed class

definition is arnbiguous because it does not delineate from the class persons who are similarly

situarcd b the proposed class representatives.

Moreover, the unspoken element of Petitioners' proposed class characteristics is equally

troublesome and will requirc legal and factual determinations as to whether a putative member was

subjected to DOR's technical error in calculating the VBR on agricultural properties that

experienced productivity changes for tax yer2009 which resulted in an incorrect application of
phase-in for properties with productivity only changes. The DOR'S efforts changed an old
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*grading" system to a soil specific productivity resulting in some fonn of aproductivity change as

described in Mr. Reetse's affidovit. Productivities had not been updated for many years and

isolating the changes to productivity regardless of classification changes that also occuned is

impractical. Under Petitioners' requested class, the Court agrees with DOR that an entire field audit

would be rcquired for each individual parcel whether it was affected by the error or not. While

certainly some deterrrinatioru; may be easily made, in most other instances the detennination of

who fits this proposed delinition will require a "tial within a tial." Petitioners' proposed class

definition is so vague, ambiguous and imprecise as to leave it unworkable.

Furthermore, under Petitioners' prcposed class, the issue of whether a calculation was made

in error must be addressed. It would require an analysis on the merits of each purported agricultural

taxpayerprotesttodeterminewhethertherewasacalculationerror. Theclassdefinitionas

proposed by the Petitioners also does not consider the impact associated with those parcels that

wer,e overvalued in the past due to incorrect classification or productivity assignment. The DOR's

2009 reappraisal corrected those properties, and the result was a reduction in value. Although rare

due to the multiple changes that were occurring on properties, valuation reductions still have

occurred and are not represented by the Petitioners' vague definition of class. The class oannot be

defined by zubjective criteria or that which requires a determination of ultimate liability. See

DeBremaeckcr, 433 F .2d at 7 34.

Petitioners' proposed class definition is so ambiguous that this Court will be forced to have

mini-trials to identify the Class. It is also so implecise that the class will contain members that will

not have a claim as envisioned by the Petition (e.g. because there was no reclassification of land use

or change in land use but there is a protest), as well as those putative members who had the correct

phase-in calculation applied to their property (full phase down in value for properties with a lower

reappraisal value, Roosevelt v. DOR,293 Mont. 240, 975 P.2d295 (1999)), but protested anyway

and thus each requfue individualized deterrrinations.

Aocordingly, the Court finds that Petitioners failed to precisely define their putative class.

Polichv. BwlingtonNorther4 Inc.,116 F.R.D. 258,261@. Mont l9S7). As such, Petitioners'
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motion for class certification must be denied. Even assuuring arguendo that they have s'fficiently
defined a putative class, their request for cenification must fail for the reasons noted below.

3.

The initial requirement of Rule 23(a)(l)demands that the Petitioners first show that the

class is so nrmerous that joinder ofall membere is impracticable. The Cowt agees with DOR that

if the defined class consisted of only those taxpayers who timely and properly protested their
productivity only phase-in assessment, the numerosity requirement may be satisfied. Since

Petitioners failed to properly define the proposed class, tfteir speculative estimate ofpotential class

membere is not sufficient. Moreover, they provided no reason or methodologr for deterrrining the

nnnrbers ofpotential members in the v4guely defined and proposed class. Polich,l 16 F.R.D. at

261. Without some substantive determination of the putative members, Petitioners have failed to

satisry their brnden with respect to numerosity.

Based upon Mr. Reese's testimony, there appears to be approximately 500-600 taxpayen,

who have timely protested, including Mr. Lucas, deceased, and Lucas Ranch Inc., whose

assessments will be adjusted under the adopted DOR Rule to correct the technical calculation error

relative to theproductivity-onlyphase-in. In this regard ifthe class definition was precisely

defined, Petitioners would have satisfied Rule 23(a)'s numerosity requirement.

4.

The comnonality element of Rule 23(a)Q)requires the prcposed class to have common

issues of fact or law. Commonality is not present where each putative member brings a unique set

of facts to the e'ase. Polich,l 16 F.RD at26l. Rule 23(a) requires that the class have common

issues of fact or law. T\e Polich Court addressed the commonality requirement. It noted that

commonality is not present where each putative member brings a unique set of facts to the case. /d.

In that case, the putative class was proposed to be former employees of Blrlington Northenr who

lost theirjobs in Livingston when the railroad shut down the locomotive s1op. /d. The polich

Court found that the employees wene disparate factually - some tost theirjobs, some fiansfened,

some were separated from theirfamilies, some wer€ not. Id.
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Here, the Court agr€es with DOR that the proposed class is disparate. As described in IvIr.

Reese's affidavit' each agricultural parcel in the state was rcviewed in one mafirer or another. The
appraisal of each agricultural parcel was based on that individuat review. The changes identified

for each agriculh[al parcel were spocific to that parcel, and there is no common element between

them other than the reappraisal itself some putative members may have simply protested their
payment absent any reclassification of their agricultural property. Others may have protested

despite an accurat€ assessment calculation by DOR. Some may have protested in response to
published advertisements or articles with no consideration about the actual impacts to their

properties. Many putative class members have converted their land's classification, use,

boundaries, productivity or some combination thereofseveral assessment periods ago and will have

been paying an incorrect assessment. While it is understandable that these conections caused some

concer& the corrections ane required to ensure the conditions of Montana Code are met.

In addition, the absence of such common questions of fact and law led to the denial of a

request for class certification in Polich. Id. at262. As the PolichCourt noted, uniqueness ofthe
claim also raises doubt as to whether the numerosity requirement can be satisfied. .Id. Not only is it
questionable whether that Petitioners can ever meet the numerosity rcquirement here, it is a virt'al
certainty that they can never meet the commonality requirement. Petitioners' class certification

request fails as to the second requircd element and must therefore be denied.

The Court further recognizes that In order to achieve the relief sought, individualized

deterrrinations must be made with regard to each individual putative class member. That means a

mini-fiial on the factual and legal issues. These distinct individualized iszues completely

overwhelm the common issues. Consequentln since there is not a sufficient nexus of common

issues of fact or law, the Court finds that Petitioners proposed class lacks the commonality

sufficient for certification under Rule 23(a)(2).

5.

The thitd element, Rule 23(c), requires that the claims or the defenses ofthe rcpresentative

parties are tpical ofthe claims or defe,nses of the class. To meet the typicality requirement, the
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namedrepresentatives must be able to establish the bulk of the elements of each class member,s

claims when they prove their own claims. General Tel. Co. of Southwest v. Falcon,457 U.S. 147

(1982), On the other hand, representative claims are not tJpical if they are grounded in factual

situations differing from those of other class members. The Falcon Court noted that tlre

commonality and tpicality requirements tend to merge because both help insure that the class

action is economical and that the interest of other class members are fairly and adequately protected.

Faleon,457 U.S. at157 n. 13.

In addition the Polich Court held:

The factual variance idpntified above preclude this court from ruline thatthe
tJpicalify rqguir-ement hal bee-n me! he,rein. While the atrected emplovel,ryiil would
ppceed gnderthe same theories offraud anp-plomis-soryeslop1ryl,'tldsuccess or
failure of such class members's claims w-ould'depend ori inai'iftuit Ects pectiti-di to
his or her orvn situalion. The class me.mbers woirld not necessarily bCnddt fririiani
success enjoyed by fthe nanredJ plaintiffs ... with respect to their o'wn indivi-duii --'
claims and circuristhnces.

Polich,at262.

A putative class must have a sufficieirt nexus between the rqiuty suffered by the plaintiffs

andtheinjurysufferedbythe class. Jordanv. Countyof LosAngeles,669F.2d.l3ll,l32l (9thCir.

1982).1he tpicality requirement is designed to assure the named representatives' interests are

aligned with those of the class. .ld A named plaintiffs claim is tpical if it stems from the same

event, practice or course of conduct that forms the basis of the putative class claims and is based

upon the same legal or remedial theory. Id

Other courts, including the United States Supreme Court, have concluded that a plaintiff

cannot r€present a class of whom they are not apart. Baileyv. Patterson, 369 U.S. 3l (1962); see

also, Easter v. American West Fin,381 F.3d 948,962 (9s Cir. 2004) (holding that debtors who

sued banking institutions could not sue those who never loaned named plaintiffs money);

Tlnmpson v. Board of M. of Romeo Community Sclnols, 709 F .2d l2CF', 1204-05 (6s Cir.

1983)(holding a class of teachers may not sue a class of defendants by whom they had not been

employed). The Ninth Circuit has ruled that a plaintiffcannot r€present a class haviqg no causes of

action against other defendants 4gainst whom the plaintiffhas no cause of action and fiom whose
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handsshesufferedaoinjury. LqMqrv. H. &BNovelty&Laanco. etal.,4ggF.2d46l,466(gt

Cir.1973).

The Court agrees with DORthat MontanaFarm Bureau Federation and the Montana

Taxpayers' Association do not quanry under the proposed class definition becalse they are not
agricultural taxpayers, and therefore would not have paid taxes on agricultuml parcels under protest.

This leaves only the individual Lucas Petitioners as the class representatives and since they filed
AB'26s on their identified parcels and conective adjushnents are underwan they do not represent

the proposed class in any significant respect.

Accordingly, since the Petitioners and the proposed class, primarily Montana Farm B,reau
Federation and the Montana Tanpayers' Association, are so unrelared the class lacks the typicallty
necessary for certifi cation.

6.

Pursuant to Rule 23($@,the proposed representative parties must fairly and adeqgately

prctect the interest ofthe class". To satisfr constitutional due process ooncerns, absent class

members must be afforded adequate representation before entry of a judgment which binds them..
Hanlonv. Chrysler Corp,ls0 F.3d l0l l, 1020 (96 Cir. 1998) (citing Hansberryv. Lee,3ll U.S.

32,4243 (1940). Resolution of two questions detennines legal adequacy: (l) do tlre nanred

plaintiffs and their counsel have any conflicts of interest with other class members and (2) will the

named plaintiffs and their counsel prosecute the action vigorously on behalf of the class. Id. (citing
Lerwill v. Inflight Motion Pictures, lrc.582F.?A 5a7,513 (96 l97s)). As noted above, petitioners

are unable to precisely define any class. Evaluation ofthe elements as to Rule 23(a)g)is simply

impossible as Petitioners cannot adequately represent a class that does not exist. Accordingly,

Petitioners cannot meet their burden with regard to the final element of Rule 23.

In addition' as indicated above, MontanaFarm Bureau Fedemtion and the Montana

Taxpayers' Association cannot possibly adequately represent the proposed class. Moreover, the

adequacy of representation requirement "depends on the qlalifications of cormsel for the

reprcsentatives, an absence of antagonism, a sharing of interests benveen representatives and
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absentees, and the unlikelihood that the suit is collusive." Molski v. Gleich,3lS F.3d 937, 955 (9tti

Cir. 2003). In this regard, Petitioners have not satisfied this burden. As pointed out by DOR

during oral arguments, Petitioners have not moved for the appointment of class counsel.

7. Plaintiffs f_ailed to sati.sfy Rule 23(b).

Although Petitioners have failed to establish all of Rule 23(a)'s requirement elements, they

also failed to carry their Rule 23(b) burden. Specifically, Petitioners seek Rule 23(b)e)relief,

They have waived any right for Rule 23(bxl) or 23(bX3) relief.

Petitioners' claim that DOR acted or refused to act on grounds generally applicable to the

proposed class is inconecL There can be no dispute that DOR took corrective adminisfiative action

relative to the phase-in for productivity only changes to comport to the requirements of ARM

42.20.502,as arnended in20f/2. ,See ARM 42.20.607. The Deparfinent took alfirmative steps to

avoid over collestion of taxes. On this basis alone, Petitionerc' Rule 23(b(2) cettification request is

moot. There is no justiciable controversy and Petitioners' certification request is an intolerable

substitute for DOR's administrative mechanism for correcting its error in calculating the VBR on

agricultural propeties that experienced productivity changes. See Jepson v. Idoho Stae Tm

Commlssion,Idatro Dist. Court, Fourth Judicial Dishict, CVOC 0911660, p.7 (12t23109)

Commission's administratively implemented remedy defeats Rule 23(b) contention).

In additio& as the Burton Court recognizd where damages are porhayed as injuoctive

rclief, as is the case here where Petitioners are asking for a refirnd, seeking an order compelling

palment of money, is nothing more than a rcquest for money danages. Bwton v. Motmtain West

Bureau Mut. hts. Co.,214 F.R.D. 598, 610 (D. Mont. 2003). Incidental monetar5r damages

appropriate under Rule 23(b)(2) oertification should mise from wrongs to the class as a whole, not

from circumstances that require fact finding on individual class members'cases. Id The Bwton

Court found that "an injunctive remedy in the form of an order compelling payments of benefits is

nothing more than request for money damages." Additionally, any "declaratory" ruling as

envisioned by Petitioners would necessarily require this Court to ajudicious fact finding mission for

each individual putative class member. Id. T\e Court agroes with DOR that individuat fact finding
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will be crucial to establish the putative class claims. As an example, whether each putative

member's property was erroneously reclassified will require the kind of individualized

deterrrinations th* Bwtonprohibits. For this reason as well, certification under Rule 23(b)(2) is
inappropriate.

Forthese reasons certification under Rule 23(b)(2) is inappropriate.

E. Pprrrrongns'pRoposrnNmrcr

While class actions maintained under Rule 23(b)(2) do not require individual notice since

they are zubject to Rule 23(d)'s discretionary notice requirements , See Olenhouse v. Comnodity
Credit Corp.,l35 F.R.D. 672,681(D. Kan. 1991), Petitioners' rcquest for the court to approve

their proposed notice is moot since they failed to establish all ofthe rcquircd Rule 23 elements to
certi$, a class.

Petitioners have failed to ,.- *rffi"" b'rden as required under Rule 23 ofthe
Montana Rules of Civil hocedure.

ACCORDINGLY, IT IS IIEREBY ORDERED:

l- Petitioners' Motion for crass certification is denied; and

2. Petitioners' Request to approve theirproposed notice is denied as moot.

The Clerk of Court is directed to file this Order Denying Petitioners' Motion for Class

Michael Cneen, Cormsel for petitioners
C.A- DaWlv1ichele Crepeau, Counsel for Montana Dept. of Revenue
Michael F. McMahon, Co-counsel for Montana O"pr.bf neu"nue

xc:

Page 23 of 23


